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FOREWORD 

There u a great debate going on about public school desegregation in 
the United States. Much of the dialog in that debate revolves around 
the concept of the neighborhood school and the misuse of that con- 
cept This bulletin identifies many practices relevant to the neighbor- 
hood school with particular attention to those practices which have 
served to utilize the neighborhood school concept as a tool for iaAlariir g 
large numbers of students by race. 

^ This report was initially prepared as a research study of the 
history of the neighborhood school under an Office of Education con- 
tract It is now released for publication in the hope that it can a 
substantial contribution to the dialog on the neighborhood school 
which is now going on and which, of neceasity, must continue. 

It is our hope that this publication will stimulate further study of 
the issue of the neighborhood school by both educational and legal 
researdiers and that it may give rise to a new willingneas to look at 
the neigfaborhot^ school— what it has been and what it has become. 

Many institutions and agencies have aided in the preparation of the 
publication in one way or another. Special acknowledgment is made 
for as si sta nc e from DePaul University Law Library; die University of 
CMcago Libraries; and , Chicago Law Institute; the Chicago Bar Associ- 
ation Library; Chicago's John Crerar Library; the Southern Regional 
Council; Wright Junior College Library; the U5. District Court for the 
Western District of Tennessee at Memphis; the Sute of California De- 
partment of Education; and the Bureau of Law and Legislative Refer- 
ence, New Jersey State Library, Department of Education. 

Many individuals, groups, and organizations engaged in the study 
of eduration and human rights have also assisted in this project by 
supplying materials for review or by offering suggestions and profes- 
sional advice. We acknowledge their help, and to all of these— too 
numerous to mention individually — ^we express our gratitude. 

DAVID S. SEELEY HAROLD HOWE II, 

Former AssisUuU Cottunissioner Commissioner of Educotion 
EdiKotional Office of Education 

Opportunities Program 
Office of Education 
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PREFACE 

This bulletin examines the issue of the neighborhood school in the 
light of legal history. The cases cited are from State and Federal 
courts although, for the 19th century, there are extremely few from 
the latter. Foremost is the effort to leam as much as possible about 
everyday school practices from the cases. The interest of this study is 
not only in legal doctrine but also in social practice as mediated through 
law. I have quoted from decisions not only to get at the law of ^e 
case but also to illustrate the reasoning behind the law. This may seem 
a luxury to some; to the historian, however, the reasoning is always a 
story in itself. 

I have not tried to examine every practice rdevant to the neighbor- 
hood sdiool. Instead, principal attention has been given those matters 
relating directly to districting and admission to or exclusion of stu- 
dents from specific schools. Topics that have been adequately explored 
by others I have ignored even though they are relevant— such as the 
matter of pupil placement laws in the most recent years. 

The role of race in American education needs to be better under- 
stood. Historically, that role is almost unknovm. Principally in the past 
generation significant work has started to appear. The legal record is a 
rich source of historical experience, as this study indicates. But public 
policy has been deprived of perspective by the lack of attention to a 
historical study of race. This monograph, however, does attempt to re- 
late the past to the present. In the last section of this bulletin I have 
explored a somewhat novel constitutional approach to the contemporary 
racial problem in education. This approach has the advantage of being 
rooted in historical experience; let us hope that it b not its only ad- 
vantage. 



Meyer Weinberg. 



er|c 









<Ui 



TABLE OF CONTENTS 

page 

FOREWORD 

PREFACE 

Chapter L Introduction 1 

Chapter !!• Districts and Areas 2 

Chapter IIL Neighborhood 7 

Chapter IV. Attendance Area 8 

Chapter V. The Criterion of Distance 10 

Chapter VL Civilization and Residence 19 

Chapter VII. The Factor of Safety 23 

Chapter VIU. The Factor of Site Location 27 

Chapter IX. Overcrowding 34 

Chapter X. Segregation Inside the School Building 37 

Chapter XI. School Gerrynuudering 40 

Chapter XII. Adjudicated Gerr ymanderi ng Cafj fg 42 

Chapter Xm. The Racial Balance Cases 54 

Chaj^er X^V. Official lUegal Segregation 

Chapter XV. A Perspective on Scho(d Litigation 76 

Chapter XVI. Residence and Rig^t 79 

Chapter XVII. Voting and Schools go 

Chafer XV UL Summary and Some Im plicatio n s 87 

APPENDIXES 

Appendix Is The Northcross Case, 1964-66 93 

Appendix n* The Computer and School Desegregation 95 

TABLES OF CASES 

BIBLIOGRAPHY 100 



CHAPTER I 

nvTRODucrrioiv 

A general policy of school segregation rests on an understanding 
about exclusion of students from specific schools. To segregate means 
to apportion school children differentially according to a discrimina- 
tory criterion or criteria. Whatever the criterion, the apportionment 
is either to a specific building, away from a specific building, or a 
combination of both. Few studies have been made of these apportion- 
ment procedures. Instead, studies have stressed the doctrinal aspect of 
school segregation— “separate but equal” dual schools or “righting 
racial imbalance” — unfortunately leaving the impression that school 
segregation is merely a subdivision of the history of ideas. 

Many current controversies center on varying interpretations and 
assessments of the neighborhood systmn of school aaaigntnpnt, A his- 
torical examination of this system leads us to numerous topics, most of 
them unexplored. We shall have to analyze many questions. What is a 
district? an attendance area? What are the criteria for drawing an 
attendance area? What is a reasonable distance from residence to 
school building? What are safety hazards? What are school malap- 
portionment and school gerrymanders? 

This monograph attempts to place current issues in a historical per- 
spective. All the above questions, and more, are studies from that 
perspective. But the advantage of perspective is to be able to grasp a 
thing better. After the historical examination, therefore, we move to 
discuss some contemporary problems. Historical study can free us from 
the constrictions of inevitability. 

Once understanding the past of segregation, it will perhaps be easier 
for us to imagine the future of integration. The law helped segregate 
the Nation’s schools. It may one day help integrate them. 



CHAPTER II 

DISTRICTS AND AREAS 

The local school was an ever-present feature of the colonial New Eng- 
land town. It was a common school as it was the only one in the town. 
Local town authorities presided over the school district, whose bound- 
aries were identical with those of the town itsdf. At this stage, the 
school district was the attendance area. Every school child in the dis- 
trict attended the same school. 

In 1805, the town of Stowe, Mass., created separate school districts 
inside one political jurisdiction. The districting law, however, did not 
restrict itself to a geographical basis; it also named specific families 
who could attend a certain school without reference to residence. A 
court voided the law, holding that districting must have a geograph- 
ical basis. Otherwise, noted the court, “the district would fluctuate 
with the change of residence of the persons mentioned.” ^ That the 
whole problem was rather new is shown by a similar case in Dover, 
Mass. There, in 1807, the town was divided into three school dis- 
tricts. Once more, however, several families were mentioned by name 
as having the right to send their children outside their district of 
residence. A court struck down the law: 

... It can hardly be said that a territorial district was formed. None 
was defined by metes and bounds. It was not provided that all the re- 
maining territory should form the central districL But certain individuals 
were to compose the district, and if it included their estates, the territory 
would change with every change of their estates. . . . Towns, in executing 
the power to form school districts, are bound so to do it, as to include 
every inhabitant in some of the districts. They cannot lawfully omit any 
and thus deprive them of the benefit of our invaluable system of free 
schools.* * 

By midcentury, Boston was divided into 22 attendance areas. While 
the State school law made no mention of requiring local schools to 
segregate children by race, Boston authorities chose to do so. They 
were challenged by the parents of Susan Roberts, a Negro girl. Although 
a regulation of the school board stated that students “are especially 
entitled to enter the schools nearest to their place of residence,” * on 
January 12, 1848, the board held that this policy was by no means 
absolute! “In the various granunar and primary schools,” the board 
declared, “white children do not alv/ays or necessarily go to the 
schools nearest their residence; and in the case of the Latin and Eng- 



* Withmgton v. Eveleth, 24 Mass. (7 Pick.) 106, 107 (1828). 

* Perry v. Dover, 29 Mass. (12 Pick.) 206, 213 (1831) 

* Roberts v. Boston, 59 Mass. (5 Cush.) 198, 199 (1849). 



